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STATEMENT OF THE | SSUE

Thi s proceedi ng was conducted pursuant to Section 120.57, F.S., to
det erm ne whet her the Departnent of Environnental Protection (DEP) should grant
a Prevention of Significant Deterioration (PSD) air construction permt for
Fl ori da Power & Light Conpany's (FPL's) Manatee Oinul sion Conversion Project
(Project), and if such a permt is granted, what conditions should be inposed.

PRELI M NARY STATEMENT

Pursuant to Section 403.5175, F.S., FPL submitted an application for site
certification of the Manatee O i mul sion Conversion Project to the Florida
Department of Environnmental Protection (DEP) on Septenber 30, 1994. On Cctober
7, 1994, DEP referred the application to the Division of Adm nistrative Hearings
(DOAH), where it was assigned DOAH Case No. 94-5675EPP.

On or about Septenber 30, 1994, FPL al so submitted an application for an
air construction pernmt to DEP's Division of Air Resources Managenent. On
Sept enmber 8, 1995, DEP provided notice of intent to i ssue a Prevention of
Significant Deterioration (PSD) permt for the Project, along with a Techni cal
Eval uation and Prelimnary Determ nation, and proposed Best Avail able Control
Technol ogy (BACT) Determnation. Petitions for an adm nistrative proceedi ng on
t he proposed PSD permt were filed by Manasota-88 and MCSOBA (DOAH Case No. 95-
4829), by the Environnmental Protection Comm ssion of H|lsborough County (EPC)
(DOAH Case No. 95-5036), by Pinellas County (DOAH Case No. 95-5037), and by FPL
(DOAH Case No. 95-5598).

Pursuant to Section 403.507(3), F.S., the adnministrative proceedi ngs on the
proposed PSD permit were consolidated with the certification proceeding for
pur poses of hearing at the consolidated hearing. (A separate recomended order
was entered in Case No. 94-5675EPP on February 19, 1996; the Siting Board will
enter the final order in that case.)

Several notions were rul ed upon during the consolidated hearing. Mtions
by SWFWWD, Manatee County and FPL (two notions) for official recognition were
granted. Manasota-88 and MCSOBA's ore tenus notion, made the second day of the
hearing, to invoke the rule of sequestration was denied. Manasota-88 and
MCSOBA's notion to dismss FPL's petition for adm nistrative proceedi ngs on the
proposed PSD permit (DOAH Case No. 95-5598) al so was deni ed.

During prehearing procedures, continuing and throughout the course of the
final hearing, FPL negotiated a series of stipulations with all of the
gover nment al agenci es having subject matter jurisdiction over aspects of the FPL
applications. Through this negotiation process, the applicant ultinmately agreed
to nodify its applications. On the second day of the consolidated hearing, FPL
Pi nel  as County, DEP and EPC entered into a stipulation in which the parties
agreed that specific permt conditions providing for additional NOx em ssion
m ni m zation neasures should be included in any final PSD permt for the
Project. These conditions are included in the Decenber 5, 1995, Draft Permt
that was filed on January 17, 1996. Under the stipulation, Pinellas County and
EPC agreed not to object to or appeal DEP s issuance of a final PSD permt, so



| ong as any such permt includes the agreed-upon pernit conditions.
Additionally, FPL agreed not to object to the standing of Pinellas County or EPC
in this proceeding.

At the final hearing, FPL presented the testinony of 36 w tnesses, nostly
experts, and had FPL Exhibits 1 through 230 adnitted into evidence. DEP
presented the testinony of four expert w tnesses and had DEP Exhibits 1 through
4 and 5(a)-(c) and (i) admitted into evidence. SWWD presented the testinony
of two expert witnesses and had SWFWWD Exhibits 1 through 12 admtted into
evi dence. Manatee County presented the testinmony of Carol C arke, who was
accepted as an expert in |and use and conprehensive planning particularly as it
rel ates to Manatee County; Manatee County Exhibit 2 was admitted into evidence.
Al of this evidence was presented in support of the application as ultimtely
nodi fied by the conditions of certification.

Manasot a- 88 and MCSOBA presented the testinmony of 12 wi tnesses at the
consol i dat ed hearing, nost of whomwere experts. They also had Manasot a- 88
Exhibits 7, 8, 10(A), 10(B), 10(CQ, 11(A), 11(B), 14, 15, 22, 26, 27, 31(A),
31(B), 31(C, 32, 33, 31(D), 35, and 36 admitted into evidence. Ruling was
deferred on objections to the adm ssibility of Manasota-88 Exhibits 20, 21, 24
and 38. The objections to 20, 21 and 24 are now overrul ed, and the exhibits are
admtted; the objections to 38 are sustai ned.

Public comment al so was received during the consolidated hearing. Sworn
oral public coment was received from about 60 individuals during a portion of
the final hearing devoted to that purpose on Novenber 30 and Decenber 1, 1995.
Additionally, witten comments were received from nunerous nenbers of the
general public.

At the end of the hearing, the parties were given until January 17, 1996,
to file proposed recomended orders (PROs) with findings of fact and
conclusions of law Wile it was recogni zed that the subject matter of the PSD
cases would be addressed in the certification case PROs, PROs were allowed to
be filed in both the certification case and the PSD cases.

Twent y-one vol umes of consolidated hearing transcripts (totaling 2,403
pages) and two vol umes of public hearing testinmony were filed on Decenber 19,
1995.

Ajoint PROwas filed by FPL and DEP in support of the PSD permt
stipulated by them Pinellas County and EPC. Manasota-88 and MCSOBA filed a
single joint PRO opposing both certification in Case No. 94-5675EPP and t he PSD
permt in these cases. (On January 30, 1996, Manasota-88 and MCSOBA gave notice
of certain corrections to their PRQO)

The parties also were allowed until January 29, 1996, in which to file
responses to PROs. Joint responses were filed by Manasota-88 and MCSOBA and by
FPL, DEP, and SWFWWD. DEP also filed its own separate response adopting the
joint response by FPL, DEP, and SWFWWD. Due to word processing mal functions,

t he FPL/ DEP/ SWFWWD j oi nt response was filed a day late. On January 30, 1996,
Manasot a- 88 and MCSOBA gave notice of certain corrections to their response.

The joint response filed by Manasot a-88 and MCSOBA was directed both to the
PRO filed by FPL, DEP, and SWFWWD in the certification case and to the PROfiled
by FPL and DEP in the PSD cases. The response included a notion to strike the
|atter PRO on the grounds (1) that a separate PRO for these PSD cases all egedly
was not authorized and (2) that a separate PRO gave FPL and DEP the all egedly



unf ai r advantage of having separate rulings on proposed findings of fact filed
in these PSD cases. The notion to strike acknow edged that nost of the proposed
findings in the separate PROfiled in the PSD cases duplicated proposed findings
in the certification case PRO In addition, nothing prevents rulings being nade
in these PSD cases on the proposed findings of fact contained in the single PRO
filed by Manasota-88 and MCSOBA for both cases. For these reasons, the notion
to strike is denied.

The response filed by Manasota-88 and MCSOBA al so renewed their earlier
nmotion to disnmiss FPL's petition in DOAH Case No. 95-5598. FPL filed a response
in opposition to the renewed notion. The renewed notion also is denied.

On February 6, 1996, Manasota-88 and MCSOBA noved for leave to file an
addi ti onal response or, in the alternative, to strike the response to their PRO
on the ground that it was a day late and that it allegedly was too long. FPL
filed a response in opposition to the notion on February 9, 1996. Based on the
argunents in the filings, the Manasota-88/ MCSOBA noti on was deni ed. See
Reconmended Order, DOAH Case No. 94-5675EPP.

Al so on February 6, 1996, both FPL and Manasota-88 and MCSOBA fil ed notions
to take official recognition of additional documents. FPL filed a response in
opposition to the Manasot a- 88/ MCSOBA noti on. Based on the notions and the
response in opposition, the FPL notion was granted, and the Manasot a- 88/ MCSOBA
noti on was deni ed. See Reconmended Order, DOAH Case No. 94-5675EPP.

As required by the construction of Section 120.59(2), F.S., in Harbor
I sl and Beach d ub, Ltd., v. Dept. of Natural Resources, 476 So. 2d 1350 (Fl a.
1st DCA 1985), explicit rulings on each of the proposed findings of fact
contained in the parties' proposed recomended orders may be found in the
attached Appendi x to Reconmended Order. These include rulings on the proposed
findings of fact contained in the joint PROfiled by Manasota-88 and MCSOBA,
elimnating any claimto unfair advantage to FPL and DEP from havi ng separate
rulings on the proposed findings of fact contained in their PRO

FI NDI NGS OF FACT
Ceneral Project Description

1. FPL proposes to convert its existing 1600 negawatt (MAN power plant in
Manat ee County, Florida (the Plant), to the use of Orinulsion. The existing
Plant currently operates only on relatively expensive |owsulfur fuel oil. The
conversion of the Plant to the use of Orinmulsion will realize significant
savings in fuel costs to FPL's custonmers because Orimulsion will be supplied at
prices nmuch |lower than the current costs for the fuel oil burned at the Plant.
As a result, the Project will allow FPL to increase the average annual capacity
factor of the Plant fromits historical level of 30 percent up to 87 percent.

2. Oinulsion is a mxture of bitunen, a heavy hydrocarbon, and water.
Oimulsion is produced in Venezuela and will be supplied to FPL under a 20-year
contract with Bitor America Corporation (Bitor). The new fuel will be shipped
by Bitor Anerica to Tanpa Bay, unloaded by FPL at an existing FPL fuel termnal
at Port Manatee, and sent to the Plant via an existing pipeline.

3. The Project will involve installation of new pollution control
equi prent, new conbustion controls, and efficiency enhancenents to the existing
boilers. The air pollution control equipnent will be designed and constructed
by Pure Air, a partnership of Air Products and Chemicals Inc. and M tsubishi



Heavy Industries Anerica Inc. Pure Air of Manatee, a subsidiary of Air Products
and Chenmicals, will operate the pollution control equipment. Qher than this
equi prent and ancillary facilities, few changes to the existing plant itself
will be required

Project Site and Vicinity

4. The site of the Project is within the existing 9,500-acre Plant site.
This site is located in the unincorporated, north-central area of Manatee
County, Florida. The site is approximately 15 mles northeast of Bradenton and
25 mles southeast of Tanpa. The site is located north of State Road 62 and
approximately 5 mles east of both the conmunity of Parrish and U S. 301
Saffol d Road marks the eastern boundary of the 9,500-acre site while an FPL-
owned railroad Iine is along the western boundary of the site. The Little
Manat ee River flows through the northern boundary of the Plant site.

Exi sting Plant and Facilities

5. The Plant currently consists of two oil-fired generating units of 800
MV each, for a total generating capacity of 1600 MW The first unit went into
service in October 1976, and the second unit in Decenber, 1977.

6. Electricity is generated in the existing units by conbusting fuel in
the boilers. The heat of combustion converts water in the boiler tubes to high
pressure steam This steamdrives a | arge steamturbine which is connected to
an electrical generator. Electricity then flows out to the existing sw tchyard
and out of the site over the existing transm ssion |ines.

7. The Plant currently burns |lowsulfur No. 6 fuel oil with a sulfur
content no greater than 1 percent. No. 6 fuel oil is principally the residue of
operations in which Iight and nediumcrude oils are fractionally distilled and
processed to produce gasoline, diesel fuel, and other products. As the "bottom

of the barrel,” No. 6 fuel oil is a heavy viscous material from which higher
val ue products can no | onger be econonically recovered. The Plant is also
currently permtted to burn No. 2 fuel oil, natural gas, and on-specification

used oil from FPL operations.

8. Existing controls for air em ssions include several conbustion
techniques within the boiler to mnimze formation of nitrogen oxides (NX).
Particulate matter (PM from fuel conbustion is controlled using nechanical dust
collectors that use centrifugal force to renove PMfromthe flue gas. Eni ssions
of sul fur conpounds, such as sulfur dioxide (SO2), are controlled only by
[imting the sul fur content of the fuel oil

Ori mul sion Conversion Project Mdified and New Facilities

9. Conversion to Oimulsion will involve changes to several of the
existing facilities and the installation of new equipnent, principally for the
control of air em ssions. Enhancenents to heat transfer surfaces within the
existing boilers will allowthemto operate nore effectively and efficiently
with the firing of Oimulsion

10. Oimulsion is an enul sion conposed of approximately 70 percent bitunen
and 30 percent water, with |l ess than 0.65 percent additives, including a
nonyl phenol pol yet hoxyl ate surfactant.



11. The surfactant in Oinulsion conprises approximately .17 percent (+/-
.02 percent) by weight of Orinulsion, and may be increased in the future to as
much as .2 percent (+/- .02 percent), for a maxi mum of .22 percent.

12. Orimulsion is currently used as a boiler fuel in 6 power plants in
Engl and, Denmark, Japan and Canada.

13. After conversion, FPL may use high-sulfur fuel oil (HSFO wth maxi mum
sul fur content of 3.0 percent, as an alternative fuel at the Plant if O mul sion
is not available. Lowsulfur fuel oil will also be an alternative fuel. No. 2
fuel oil, natural gas and/or propane may be fired during unit startup. On-
specification used oil from FPL operations may al so be fired.

14. Wthin the boilers, the existing fuel burners will be replaced with
new | ow- NOx burners that will control the formation of NOx during conbustion
Reburn technology also will be installed in both boilers to stage the conbustion
process and further mnimze the formati on of NOx. The new | ow- NOx burners and
reburn fuel injectors will replace the existing NOx controls for the Plant.

15. Two electrostatic precipitators (ESPs) will be installed for each
generating unit to control particulate matter (PM resulting fromfue
conbustion. The ESPs renove PM by passing it through an electrical field. A
negative charge is placed on the PM causing it to mgrate toward positively
charged plates in the ESP. The PMcollects on the surface of the plates and is
periodi cally renoved by rapping the plates, causing the layer of collected dust
to shake | oose and fall to conpartnents at the bottomof the ESP as flyash.
Approxi mately 90 percent of the PMentering the ESP will be renmoved. The ESPs
also will renove toxic substances fromthe flue gas.

16. Followi ng the ESPs, a flue gas desul furization (FGD) unit, or
scrubber, will remove SO2 and ot her sul fur conpounds fromthe flue gas. Flue
gas enters the scrubber where it neets a |inestone/water slurry m xture and the
linmestone reacts with the SO2, form ng cal ciumsulfate or gypsum The water and
gypsum fall into a tank at the bottom of the scrubber. The clean flue gas then
passes through a mist elimnator, which recovers sonme of the water vapor in the
flue gas. The clean flue gas then exits the Plant via the existing chimeys or
stacks. The scrubber will renove 95 percent of the SO2 formed during
conbustion. ESPs and scrubbers are well-proven technol ogi es that have been in
use for nore than 30 years.

17. Linestone used in the scrubber will be delivered by truck to the site.
It will be transferred to a receiving hopper and then into on-site |imnmestone
storage silos, which will provide three days of storage. A backup |inestone
storage pile, providing 30 days of supply, will also be established to insure
linmestone availability if deliveries are interrupted. The linmestone will be
processed in a ball mll, conbining it with water and grinding it to a fine
consistency to create the linmestone slurry used in the scrubber system

18. Measures will be taken during delivery and transfer of |inestone to
control em ssions of PMand fugitive dust that m ght be generated. These
measures include covered trucks, paving of on-site roadways and use of covered
transfer conveyors. The linestone will be noist when received and therefore
will not be dusty. However, water sprays will be used on the open storage pile
if it gets dusty from prol onged dry peri ods.



Proj ect Construction and Schedul e

19. Construction of the Project will require approximtely two years.
Fol | owi ng pernit approval, construction would commence with the rel ocation of
exi sting equi pnent and the installation of foundations for the new pollution
control equipment. During initial construction, the Plant would still be
operated. For the last 90 days of construction the Plant woul d cease operation
and FPL woul d undertake the boiler enhancenents. This would involve
installation of the new | ow NOx burners and tie-in of the pollution control
equi prent. Pure Air will design and install the new pollution control equipnent
while FPL will be responsible for construction of the boiler nodifications and
alterations to the fuel delivery system

20. Construction inpacts to natural areas are expected to be nminor since
much of the construction will be undertaken within the existing devel oped area
of the Plant and only | ocalized excavation, grading and levelling will be
necessary. Tenporary dewatering of groundwater may be necessary during
construction of foundations for the pollution control equi pnent. Fugitive dust
generated fromconstruction traffic and excavation will be mnimzed by water
sprinkling. Qher open areas will be either paved or vegetated to reduce
fugitive dust and wi nd erosion

21. Under the arrangenent between FPL and Pure Air, of the total capita
cost of approxinmately $263.54 nmillion, approximately $83.5 million will be paid
for by FPL, and $180 nmillion, including pollution control facilities, will be
paid for by Pure Air.

Air Em ssions, Controls, and I npacts
Exi sting and Proposed Eni ssions

22. FPL received air construction pernmts for the Plant units fromthe
Fl orida Departnment of Air and Water Pollution Control (DWC) in 1972 and air
operation permts fromthe Florida Departnment of Environnental Regul ation (DER)
in 1977 and 1978. FPL currently utilizes fuel quality and conbustion controls
to achieve existing permtted emssion limts for SO2, NOx, PM and visible
em ssions. The existing emssion limts for SO2 and NOx are nore stringent than
emssion limts for nost power plants in Florida.

23. Although the Plant units currently are permtted to operate at a 100
percent capacity factor (i.e., utilization rate), the units historically have
operated at an average annual capacity factor of approximtely 30 percent, due
in large part to fuel oil costs. As a result of the conversion to Oinulsion
the Plant units are expected to operate at an annual average capacity factor of
87 percent. Despite the increase in Plant utilization, total short-term
(hourly) and total annual (tons per year or "tpy") air em ssions are expected to
decrease in conparison to both permtted and historical levels. Wth
installation of FGD, actual em ssions of SO2 will decrease by approximtely
13,000 tpy or 45 percent fromhistorical levels. Simlarly, with installation
of ESPs, annual em ssions of PMand toxic substances also will decrease, and
visible em ssions will be limted to 20 percent opacity instead of the 40
percent |evel authorized under existing permts. Although | ow NOx burners and
reburn technology will be installed on both units to achieve a reduction from
the existing short-term NOx em ssion rate, annual em ssions will increase by
approxi mately 6,000 tpy due to increased Plant operation. Likew se, short-term
em ssions of carbon nonoxide (CO w Il decrease; but annual em ssions wll
i ncrease by approximately 3,500 tpy.



24. Because the converted Plant is expected to displace other plants in
FPL's generating system it is expected that the Project also will affect air
em ssions on a systemw de basis. Based on an analysis of projected fuel usage
and em ssion rates for the various units in FPL's systemthrough the year 1999,
the Project will result in systemw de reductions in air em ssions of al
pol lutants except CO In the first year of Project operation, for exanple,
systemw de em ssions of CO are predicted to increase by 2,607 tons; but there
will be significant reductions in all other pollutants, including PM(-2,252
tons), SO2 (-48,626 tons), NOx (-10,425 tons), volatile organic conpounds or
"VOCs" (-109 tons), and toxics (-181 tons). The analysis nade appropriate
assunptions concerning other FPL permts, power purchase contracts and changes
i n power demand from popul ati on grow h and ot her factors.

Best Avail able Control Technol ogy for NOx

25. DEP has determined that conversion of the Plant units to fire
Orimul sion constitutes a "nodification"” subject to review under DEP' s Prevention
of Significant Deterioration (PSD) regulations in Chapter 62-212, F.A C. For
nodi fications of existing sources, these regulations require a determ nation of
Best Avail able Control Technol ogy (BACT) for all air pollutants which wll
experi ence em ssion increases in excess of applicable significant em ssion
rates. Rule 62-212.400(1)(f), F.A.C. Because NOx and CO em ssion increases
exceed applicable significant em ssion rates as a result of the conversion to
Orimul sion, BACT is required for those pollutants.

26. DEP rul es define "Best Available Control Technol ogy"” or "BACT" as:

An emi ssions limtation, including a visible

em ssi on standard, based on the maxi nrum degree
of reduction of each pollutant emtted which
the Departnment, on a case by case basis, taking
i nto account energy, environnental, and economc
i npacts, and other costs, determines is

achi evabl e through application of production
processes and avail abl e nmet hods, systens and
techni ques (including fuel cleaning or treatnent
or innovative fuel conbustion techniques) for
control of each such pollutant.

Rul e 62-212.200(16), F.A.C. In determ ning BACT, DEP nust give consideration to
prior BACT determ nations of the U S. Environnmental Protection Agency (EPA) and
any other state, all available scientific and technical material and

i nformati on, and the social and econom c inpacts of application of such

technol ogy. Rule 62-212.410(1), F. A C

27. DEP has no rule on maki ng BACT determ nations. In nmaking BACT
determ nati ons, DEP attenpts to follow EPA guidelines. Unfortunately, EPA also
has not promul gated the guidelines as rules; they consist of a 1990 draft
entitled EPA New Source Review Manual. To nake matters worse, one reason why
the EPA draft guidelines have not been adopted as rules may be that they are so
conplicated and confusing. It was noted by one expert practitioner in the field
that it is with good reason that the design of the cover of the EPA draft
guidelines is a jigsaw puzzle and, notw thstanding their official title,
practitioners commonly refer to the guidelines as "the puzzle book."

28. In accordance with EPA requirenents, DEP currently uses a "top down"
approach in determ ning BACT. Under the "top down" approach, alternative



control technol ogies are ranked in terns of stringency. An emission limt
reflecting the nost stringent control alternative generally is selected as BACT
unl ess rejected as technically or econonically infeasible.

29. Under the "top down" BACT approach, the nost stringent NOXx em ssion
[imt for sources simlar to the Plant units is 0.17 | bs/mBtu (pounds per
mllion British thermal units) of heat input, using selective catalytic
reduction (SCR) and conbustion controls.

30. SCR involves the injection of ammonia into the flue gas in the
presence of a catalyst. The ammonia reacts with NOx on the surface of the
catal yst, thereby transform ng NOx into nitrogen and water.

31. The SCR is not entirely selective; it also results in undesired
reactions, including the conversion of SO2 to SO3 and the creation of amopni um
sul fate and bisulfate

32. SCR systens require a flue gas tenperature in the range of 600 to 750
degrees (F) which for sonme applications can be achi eved between the boiler and
the air preheater upstream of the ESP and FG system This configuration is
referred to as a "front-end" SCR system Wth fuels such as Oinulsion and high
sul fur fuel oil which contain relatively high anmounts of sul fur and vanadi um
however, a front-end SCR can |l ead to significant problens because the vanadi um
in the fuel deposits on the SCR catalyst and results in an ever-increasing SO2
to SO conversion rate. Despite an extensive research program conducted jointly
by European and American corporations involved in SCR manufacture, design, and
operation, there are no avail abl e means of avoiding the ever-increasing SQ2 to
SO3 conversion rate when a front-end SCR is used with high-sul fur and high-
vanadi um fuels on utility units operated at base-load (i.e., operated
conti nuously).

33. Excessive S8 created by a front-end SCR can plug the air preheater
which is a large piece of equipnent approximately 45 feet in dianmeter. In
addition, the SO condenses into sulfuric acid which corrodes the air preheater
and ESP. There are no avail abl e neans of protecting the air preheater fromthe
excessive SO3 created by a front-end SCR system Additional anmonia can be
injected after the air preheater to neutralize the increased SO3 and thereby
protect the ESP. However, additional ammonia injection causes nore operationa
probl ens i ncl udi ng anmoni a slip, which can contaminate the water in the FG and
partially | eave the stack as an emi ssion, as well as an additional ash stream
which would result in either higher particulate em ssions or the need for a
| arger ESP. For these reasons, a front-end SCR systemis technically infeasible
for the converted Plant units, which are expected to operate base-loaded while
firing Oimul sion.

34. There was sone testinony that a front-end SCR has been used on a unit
whi ch apparently has fired Oimulsion in Japan for approxi mately one year
However, that was a small peaking unit that could be shut down for maintenance
when needed. 1In contrast, FPL's plans for the converted Manatee Plant units is
to operate them as base-loaded units. Unlike peaking units which operate
sporadi cal |y, base-loaded units operate continuously and are not out of service
enough to allow for the perfornmance of the additional maintenance required for a
front-end SCR system For that reason, a front-end SCRis not technically
feasible for base-loaded units firing Oimul sion

35. Under a "back-end" design in which the SCR systemis |ocated
downstream of the air preheater, ESP and FGD, the operational problens



associated with the front-end system are avoi ded because the ESP renobves
vanadi um and the FGD renoves sulfur fromthe flue gas. However, there are
significant energy, environnental, and econom c di sadvantages to a back-end
system A back-end systemwould require installation of additional fans to
overcone significant pressure |oss and either duct burners or steam heat
exchangers to reheat the flue gas to achieve the tenperature necessary for the
catal ytic reaction. Approximately 6.72 percent of the energy generated by the
boil ers woul d have to be used to power this additional equipnent--the

approxi mate equi val ent of the electrical use of 30,000 homes. |In addition to
hi gher energy consunption, a back-end systemwould result in secondary em ssions
fromthe burning of additional fuel and increased capital and operating costs.

36. The EPA guidelines seemto say that both average and increnental cost
ef fecti veness shoul d be used to evaluate particular control options. Average
cost conpares the total anobunt of pollutant reduction froma conbi nation of
technol ogies to the cost of those technologies. Increnmental cost effectiveness
assesses the cost of adding a technology to em ssions already controlled to sone
extent by other technologies. O the two anal yses, DEP believes that
i ncrenental cost effectiveness is the better accepted engi neering practice, and
there is a larger increnmental cost database that can be used for making project-
to- proj ect conparisons. For these reasons, DEP relies nore on the increnenta
cost effectiveness anal ysis.

37. In prior BACT determ nations for NOx em ssions, DEP has viewed
incremental costs in the range of $4,000 per ton of NOx renobved as econonically
vi able. By conparison, DEP has considered incremental costs in the range of
$5, 000 per ton of NOx renoved to be unacceptable in determ ning BACT for NOX.

38. The total capital costs of a back-end SCR system are on the order of
$80 nmillion to $100 nmillion per unit. Wen capital costs are considered with
operational costs and annualized over time, the total per-unit cost of a back-
end SCR system ranges from $27 to 29 million per year

39. Unlike SCR, which reduces NOx that has already formed in the boiler
| ow- NOx burners mnimze the formati on of NOx by reducing the tenperature and
anmount of tine that nitrogen and oxygen have to react in the boiler. For the
converted Plant units, | ow NOx burners are capable of achieving a NOx em ssion
rate of 0.27 Ibs/mmBtu or lower at a total capital cost of approximtely $5
mllion per unit. Qperating costs are low, and the increnental cost
effectiveness of | ow NOx burners used to achieve a .27 | bs/mBtu em ssions rate
is only about $670 per ton renoved.

40. \When conpared to use of |ow NOx burners at a 0.27 | bs/ mBtu NOx
em ssions rate, the increnental cost of adding a back-end SCR to achieve a 0.17
| bs/mBtu rate is in the range of $8,000 to $9,000 per ton of NOx renoved, which
is well in excess of costs previously found to be too high in prior BACT
det erm nati ons.

41. Shortly before the start of the final hearing, FPL agreed to add
reburn, another conbustion control technol ogy, on one unit as a test to
ascertain if it could further reduce NOx em ssions during the generating
process; if so, FPL agreed to add the technology to the other unit as well.
However, FPL still maintained that the BACT em ssions |limt should be set at .27
| bs/mBtu. By the end of the hearing, a stipulation was entered into anong FPL,
DEP, EPC and Pinellas County that reburn technology also will be installed on
both units to achieve a NOx em ssions limt of no greater than 0.23 | bs/mBtu
(30-day rolling average) while firing Orinulsion. In addition, it was



stipulated by those parties that DEP may nodify the NOx emissions [imt if it is
determined that a rate |l ower than 0.23 | bs/mBtu can be practicably and

consi stently achi eved based upon the results of a six-nonth test programto be
devel oped by a NOx Eni ssions Reduction Team consi sting of representatives from
FPL, the | ow NOx burner supplier, FPL's reburn technol ogy consultant, DEP

Pi nel  as County, Manatee County and EPC.

42. The evi dence was sonewhat confusing as to the capital and operating
costs of the reburn technology. It appears that the capital cost would be
approximately an additional $8 mllion per unit, making the total capital cost
of the conbination of | ow NOx burners and the reburn technol ogy approxi mately
$13 million per unit. The evidence did not specify the operating costs.
However, the evidence was that increnmental evaluation of the addition of back-
end SCR using the lower .23 I bs/mBtu emssions limt would result in SCR being
even |l ess cost-effective--nore on the order of $15,000 per ton of NOx renoved.

43. There is sone indication that, while BACT emission [imts for SCR
systens have been set at .17 | bs/mBtu, the technol ogy actually m ght be capable
of achi eving em ssion reductions on the order of .10 |bs/mBtu. |If the |ower
em ssions rate is assuned, SCR would | ook nore cost effective. However, no
cal cul ati ons were nmade based on the | ower em ssions rate, and there was no
conpet ent evidence on which a finding could be nmade that, for purposes of
determ ni ng BACT, the cost-effectiveness of back-end SCR shoul d be assessed
based on the lower emssions linmt. The evidence was that the .10 | bs/mBtu was
a design em ssions rate for certain SCR equi prent; the evidence called into
qguestion the ability of SCR to achieve a continuous em ssion rate of .10
| bs/ mBt u.

44. Al though DEP has declined to give rmuch weight to consideration of the
average cost of NOx renoval, sonme evidence was introduced at hearing on the
average cost of reducing NOx em ssions at the converted Manatee Plant using a
conbi nati on of | ow NOx burners and back-end SCR  Under an average cost
ef fecti veness anal ysis, the emssions limt deternmned to be achievable by a
conbi nati on of control technologies is conpared to what EPA calls the "realistic
upper bound"” uncontrolled em ssions rate.

45. Using an "upper bound" em ssions rate of .58 | bs/mBtu, and an
emssions limt of .17 I bs/mBtu, one witness found the average cost of reducing
NOx enmissions at the converted Manatee Plant using a conbination of | ow NOx
burners and back-end SCR to be on the order of just $2,000 per ton renmpved. But
the use of .58 Ibs/mMBtu as the "upper bound" nunber was based on inconpl ete and
to sone extent inaccurate information

46. FPL and DEP presented evidence that the actual average cost per ton of
NOx renmoved is nore on the order of $4,300. These anal yses used .395 (or .4)
| bs/mBtu as the "upper bound"” starting point. This starting point was based on
nore conplete and nore accurate information, but there seenms to be roomfor
argunent as to the nost suitable starting point.

47. There al so was evidence of an earlier FPL cal cul ation that average
cost per ton of NOx renoved is approximately $2,900. However, the evi dence was
not clear as to the assunptions used in this calculation

48. Al though DEP has declined to give rmuch weight to consideration of the
average cost of NOx renoval, there was sone indication that other states do.
Pennsyl vani a was said to use average cost of $4,000 per ton of NOx renpved as a
benchmark for determ ning the economic feasibility of BACT em ssions limts, and



W sconsin was said to use $6,000. However, the evidence was not clear as to how
t hose states make BACT determ nations for NOX em ssions.

49. In light of the excessive increnmental costs of SCR for the converted
Plant units, inposition of SCRis not warranted. Although concerns have been
rai sed about the potential effect of NOx em ssions on ozone | evels and nitrogen
deposition in the Tanpa Bay area, as discussed infra, NOx enissions fromthe
converted Plant units are not expected to have a significant inpact on either
ozone levels or water quality. Moreover, the evidence was not clear that such
environnental inpacts would be significantly different whether or not SCR is
installed on the converted Plant units.

50. Based upon a case-by-case consideration of the energy, environnental
economi c, and other factors discussed above, a NOx emission rate of 0.23
| bs/ mBtu based upon use of | ow NOx burners and reburn technol ogy constitutes
BACT for the converted Plant units when firing Oimnul sion

51. For CO emissions fromthe converted Plant units, BACT is an em ssions
[imt of 0.325 | bs/mBtu based upon use of conbustion controls. Qher than
conbustion controls, there are no feasible neans of controlling CO em ssions
fromfossil fuel- fired steamelectric generating units.

Air Quality Inpact Analysis

52. Anbient air quality inpact anal yses denonstrate that eni ssions
resulting from nmaxi mum operati on of the converted Plant will conply with
appl i cabl e anbient air quality standards and PSD i ncrenents for CO and NO2.
Because the NO2 anal yses were based upon a NOx emi ssions rate of 0.3 | bs/ mBtu,
actual inpacts on anmbient NO2 concentrations are expected to be |lower in |ight
of the subsequently agreed-upon NOx emi ssions rate of 0.23 | bs/mBtu. Al though
anbi ent inpact anal yses are not required for SO2 and PM because em ssions wil |
be bel ow significant em ssion rates, FPL al so perfornmed air dispersion nodeling
denonstrating conpliance with anmbient air quality standards for those
pol lutants. Additional inpact anal yses denonstrate that projected em ssions of
S2, NOx, and COw Il have no adverse inpact on soils, vegetation, wildlife, or
visibility in the vicinity of the Plant. Likew se, the results of air
di spersion nodel ing denonstrate that projected em ssions will not adversely
i mpact air quality related values (AQRVS), such as vegetation, soils, wildlife,
and visibility, in the Chassahow tzka Nati onal W/I derness Area which is the PSD
Class | area closest to the Plant.

Ef fect of Proposed NOx Em ssions on Ozone Level s

53. Anbient air quality analyses for ozone typically are not required for
sources, such as the Plant, which are located in areas that are in attai nnent of
the ozone standard. However, because the Plant is |located within a mle of the
Hi | | sbor ough County/ Manatee County line, and not far from Pinellas County, and
because Hi | | sborough County and Pinellas County are in the process of being
redesi gnated from nonattai nment to attai nnent for ozone, concerns have been
rai sed regarding the potential effect of proposed NOx em ssions on ozone |evels.

54. (zone formation is a conplex process involving precursor pollutants
such as NOx and VOCs (vol atil e organi c compounds). There is no direct
rel ati onshi p between increased NOx or VOC em ssions and increased ozone | evels.
Dependi ng upon conditions in the particular area in question, NOx reductions may
or may not benefit anbient ozone levels. The inpact of a NOx em ssions point
source, such as the Manatee Pl ant, on ozone levels is difficult to predict.



55. There are no EPA-recommended nodel s to anal yze the effect of NOx
em ssions froma particular source on ozone concentrations, but other nodels and
tools that are available can be used to try to assess whether a particul ar
source may have a significant inpact on ozone formation in a particul ar urban
area. FPL used the nodels suggested by DEP

56. To assess the inpact of projected NOx em ssions on ozone formation
FPL first utilized the Enpirical Kinetics Mdeling Approach (EKMA), which DEP
used in support of the ozone redesignation request submtted to EPA for the
Tanpa Bay area. The EKMA nodel is not a dispersion nodel designed for use in
predi cti ng ozone inpact of a NOx em ssions point source, such as the Manatee

Plant. It essentially evenly distributes NOx and VOC s within a certain vol une
of air, such as the air over the Hillsborough/Pinellas nonattai nnent zone, and
nodel s the totality of what occurs within the airshed. It also does not account

for either other additions fromoutside the zone bei ng nodel ed or conmponents of
the air mass | eaving the zone being nodel ed. FPL essentially adjusted the nodel
by adding the NOx em ssions fromthe converted Manatee Plant. It is a
relatively crude nodel used primarily for screening purposes.

57. Because of the difficulty in predicting the inpact of the converted
Manatee Plant, and the limtations of the EKMA nodel, DEP requested that FPL
al so use the Reactive Plune Model (RPM to further assess the effect of the
proj ected em ssions on ozone concentrations in Hillsborough and Pinellas
counti es.

58. The RPM nodel also has its limtations and is not approved by the EPA
for predicting ozone concentrations resulting froma point source.

59. The RPM nodel s ozone precursor reactions resulting fromthe point
source being studied that occur within the plume. It is clear that, as a result
of the conplex nature of the ozone precursor reactions, significant ozone
formation also will occur "off-plune.” RPMattenpts to account for this ozone
formation as well. In any event, it is not clear how "off-plunme" reactions
woul d be affected by the point source being eval uat ed.

60. Like the EKVA nodel, the RPM nodel used by FPL al so did not account
for either additions fromoutside the zone being nodel ed or conponents of the
air mass | eaving the zone bei ng nodel ed.

61. FPL did not attenpt to predict future additional sources of ozone
precursors and run either the EKMA nodel or the RPM nodel assuming inpacts from
t hose additional sources. The evidence was that this exerci se woul d have been
difficult if not inpossible to undertake. It is not clear whether, with new air
pol lution regulations, NOx levels will increase or decrease, and it is difficult
to predict where new source will originate. (The same probably could be said
for VOC s.) For these reasons, such an exercise, if undertaken, would have been
of questionabl e predictive val ue.

62. Despite its limtations, the RPM nodel does provide additional usefu
information in attenpting to assess the inpact of the converted Manatee Plant on
ozone formation, and it is the only other reasonably available tool. Better
nodel s or "observation-based approaches"” that m ght be effective for purposes of
poi nt source permitting have not been devel oped yet. An Urban Air Shed Mde
(UASM woul d provide useful additional information, but UASMs are extrenely
conpl ex and typically are conducted by a consortium of governnents and
universities for entire nmetropolitan areas. UASM s take years to conplete and



cost hundreds of thousands of dollars. It is not reasonable to require FPL to
finance and conduct such a study in this case.

63. Although there are limtations to the EKMA and RPM nodel s, FPL has
done nore to anal yze potential inmpacts of NOx em ssions, using the reasonably
avai |l abl e tools, than any other applicant in the history of Florida's air
permtting program The EKMA and RPM nodeling indicate that NOx em ssions from
the converted Plant will not have a significant inpact on ozone levels in the
Tanpa Bay area. Based on these nodeling anal yses, FPL has provi ded reasonabl e
assurances that the Project will not cause or contribute to a violation of the
ozone standard.

64. By notice published in the Federal Register on Decenber 7, 1995, EPA
proposed to redesignate the Hillsborough/Pinellas county area as attai nment for
ozone. Under the proposal, EPA would approve the redesignation request and
mai nt enance plan jointly submtted by DEP, Pinellas County, and Hill sborough
County.

65. The Oinulsion Conversion Project itself will not trigger any specific
action under the maintenance plan because the Manatee Plant is |ocated outside
of Hillsborough and Pinellas counties. There are two "triggers" for a response
under the mai ntenance plan. The first would be a violation of the ozone anbi ent
air quality standards in the two-county area, i.e., the fourth maxi nrumdaily
val ue greater than .12 parts per mllion (ppm. The only recorded exceedances
since 1990 occurred on June 10, 1995. The second "trigger" has two conditions:
the first is an increase in the inventory of NOx or VOC emissions in the
i nventory update years 1994, 1997 or 2000 exceeding 5 percent over the levels
recorded in 1990, a year in which there were no ozone viol ations; the second
woul d be the a design value for the update year of greater than .114 ppm
(compared to the anbient air standard of .12 ppm). Wiile the 1994 inventory of
NOx eni ssions was between 7 and 8 percent over the 1990 inventory, no maxi mum
concentrations over the "design value" have been recorded. (The 1995 inventory
was not available at the tinme of the hearing.)

66. Recognizing the limtations of the EKMA and RPM nodeling, it
nonet hel ess is not expected that emi ssions fromthe Project will trigger any
action under the maintenance plan. |If an ozone violation or other specific
conti ngencies occur in the future, however, the maintenance plan would require
the state to undertake rul emaking to inplenent corrective action. Such
corrective action could include inposition of Reasonably Avail abl e Control
Technol ogy (RACT) for existing sources of NOx in the region and expansi on of NOx
and/ or VOC control strategies to adjacent counties.

67. FPL also has agreed to further mnimze NOx em ssions during the
"ozone season,” which generally lasts from May 15 through Septenber 15. Under
the stipul ati on between FPL, DEP, EPC and Pinellas County, daily NOx em ssions
fromthe Plant shall not exceed 42.23 tons during the ozone season when
Oimulsionis fired. This daily cap is nore restrictive than a 30-day rolling
average. As incentive to further reduce NOx emi ssions, FPL will pay annually,
to a trust fund jointly adm nistered by Manatee, Pinellas, and Hill sborough
Counties to benefit air quality in the region, $200 per ton of NOx emtted from
both Plant units, on a daily basis, in excess of 38.6 tons per day during the
ozone season.



Ef fect of Proposed NOx Emi ssions on Water Quality

68. The Plant is located within the watershed of Tanpa Bay, a |arge
estuary conprised of four major segnents including Od Tanpa Bay, Hill sborough
Bay, M ddl e Tanpa Bay, and Lower Tanpa Bay, and other enbaynents including
Cockroach Bay and Little Cockroach Bay in the Cockroach Bay Aquatic Preserve,
which is designated as an Qutstanding Florida Water (OFW. The Little Manatee
Ri ver, another OFW also is part of the Tanmpa Bay wat ershed.

69. Because Tanpa Bay is |located in a phosphate-rich area, phosphorus
levels in the bay are extrenely high. Due to high phosphorus |evels, nitrogen
is considered the limting nutrient in Tanpa Bay. Major sources of nitrogen to
Tanpa Bay i ncl ude nonpoint runoff (i.e., materials that run off the |land surface
and are carried through riverine systens into the bay), atnospheric deposition
both on the surface of the bay and within the watershed, point sources (e.g.

di scharges from wastewater treatment systens and industrial facilities), and
internal sources within the bay itself. Al though there are ongoi ng studies,

i ncludi ng the Tampa Bay At nospheric Deposition Study, to better quantify actua
deposition in the Tanpa Bay area, avail abl e anal yses indicate that atnospheric
deposition is an inmportant source of nitrogen |oading to Tanpa Bay.

70. The water quality of Tanpa Bay varies from "good" in Lower Tanpa Bay
to "fair" in portions of Hillsborough Bay which historically have had water
quality problens such as high levels of chlorophyll a. The water quality of
Cockroach Bay reflects the water quality in adjacent Mddle Tanpa Bay, which has
been characterized as "poor" during certain tines of the year due to relatively
hi gh chl orophyll a levels. Due to nutrient inputs and other factors such as

dredge and fill activities, prop-scarring fromnotor boats, and other physica
activities, portions of Tanmpa Bay, including Cockroach Bay, have experienced
significant | osses in historical seagrass coverage. |In recent years, however,

seagrass coverage has increased in Tanpa Bay overall

71. Lake Manatee is another water body of potential concern |ocated near
the Plant within the Tanpa Bay wat ershed. Lake Manatee is a nan-nmade | ake which
supplies drinking water to Manatee County, Sarasota County, and vari ous
muni ci palities. Based upon its trophic state index of 50 to 60 for the past few
years, Lake Manatee has water quality in the upper end of the "good" range.
However, Manatee County treats Lake Manatee with copper sulfate to prevent
bl oonms of bl ue-green al gae which can create taste and odor problens in the
water. Studies have determ ned that nitrogen is the [imting nutrient of Lake
Manat ee and that nitrogen | evels have increased. Due to high color levels and
ot her factors, however, Lake Manatee appears to be a dystrophic systemin which
primary nutrients, such as phosphorus and nitrogen, are not responsible for nost
of the plant growmh. In fact, the nost recent study of Lake Manatee water
quality indicates that algal growh there has a stronger correlation to
tenperature and specific conductance than to total nitrogen. |In addition, the
bl ue-green al gae associated with taste and odor problens in | ake water have the
ability to "fix" nitrogen fromthe atnosphere and, therefore, have a conpetitive
advant age over other algae in the absence of external nitrogen inputs.

72. To assess potential inpacts of the Project on water quality in the
Tanpa Bay area, the effect of proposed NOx emi ssions on nitrogen deposition in
t he Tanpa Bay watershed was cal cul ated using the best tools reasonably
avai l abl e. Assuming a NOx enmissions rate of 0.23 Ibs/mBtu follow ng the
conversion to Orinul sion as proposed with the stipulated conditions of
certification, the Plant's contribution will be 1.25 percent of the tota
ni trogen deposition in the watershed. Based upon consideration of background



deposition in nore pristine locations in Florida and | ocal deposition within the
Tanpa Bay area, as well as a conparison of current and projected em ssions from
the Plant with regional NOx em ssions, NOx em ssions fromthe converted Pl ant
will result in a less than 0.8 percent increase in nitrogen deposition

t hr oughout the Tanpa Bay wat er shed.

73. Additionally, the estimated increase in nitrogen deposition was
apportioned anong the various segnents of the watershed based upon the results
of dispersion nodeling. Atnospheric nitrogen can reach Tanpa Bay and ot her
wat er bodi es through direct deposition on the water surface as well as "indirect
deposi tion" and subsequent runoff fromland surfaces within the various segnents
of the watershed. Due to soil absorption and plant uptake, however, not al
at nospheric nitrogen deposited within the watershed ultimtely reaches Tanpa
Bay. Using the Project's calcul ated inpact on nitrogen deposition and
conservative runoff coefficients for the "indirect deposition" conponent,
ni trogen | oadi ng budgets were cal cul ated for Tanpa Bay and its various segnents,
as well as Lake Manatee. Existing nitrogen |oadings are on the order of 3,000
metric tpy for Tanpa Bay and 300 netric tpy for Lake Manatee. |In conparison
the increase in nitrogen | oadings attributable to the Project is on the order of
21 metric tpy (or 0.69 percent) for Tanpa Bay and 1.2 netric tpy (or 0.39
percent) for Lake Manatee. In light of the existing |oading to these systens,
the predicted increases attributable to the Project are insignificant. Because
t hese | oadi ng anal yses are based upon a NOx em ssions rate of 0.27 |bs/nBtu,
actual inpacts on nitrogen |oading are expected to be less in light of the |ower
0.23 I bs/mBtu em ssions rate subsequently agreed upon in the stipulation
bet ween FPL, DEP, Pinellas County and EPC.

74. Although nitrogen within the water colum will deposit in the
sedi ments, increased nitrogen loadings will not have an extended cumul ative
ef fect over tine because the anpunt of nitrogen avail able to the system
ultimately reaches equilibriumas a result of a continual burial process.
Addi tionally, other processes, such as denitrification, decrease the anount of
nitrogen in the sedinents. Accordingly, marginal increases in atnospheric
deposition of nitrogen have only marginal effects on sedinentary nitrogen
concentrations and internal |oadings.

75. To assess the Project's inpact on biological activity in surface
waters in the vicinity of the Plant, |aboratory tests were performed on water
sanpl es collected within the Lower Tanpa Bay, Lake Manatee, Cockroach Bay, the
Little Manatee River, the Manatee River, and Lake Manatee utilizing the al ga
assay procedure (AAP). AAP is a procedure devel oped and recomended by EPA to
determ ne the effect of increased nitrogen | oadings on algal growth wthin
receiving marine or freshwater systens. Under the AAP, water sanples taken from
the field are spiked with varying levels of nitrogen as well as algae with a
given growth potential. After the spiked sanples are set aside for five to
seven days, algal growth is measured and conpari sons between the spi ked and
control sanmples are nade to determine the effect of the nitrogen additions. In
each of the AAPs performed, no statistically significant increase in al ga
growm h was noted with nitrogen additions up to 10 tinmes the anount anti ci pated
fromthe Project.

76. FPL provided reasonabl e assurances that nitrogen | oadings attributable
to the converted Plant will not have a significant adverse inpact on water
quality or biological activity in any nmarine, estuarine, or aquatic systems in
the Tanpa Bay area. The evidence indicates that the inpact is likely to be so
small that it will be difficult to measure and distinguish fromnatura
fluctuation in nitrogen |levels. For the same reason, FPL has provided



reasonabl e assurances that, when considered in conjunction with nitrogen

| oadi ngs of the sane order from other NOx em ssion sources which have been
permtted but have not begun operation in the Tanpa Bay area, the Project wll
not cause or contribute to an inbal ance in natural popul ations of aquatic flora
and fauna or a dom nance of nuisance species in Tanpa Bay, including Cockroach
Bay. Likew se, because nitrogen | oadings fromthe Plant are not expected to
have a significant adverse inpact on algal growth, such |oadings are not
expected to inpact other flora, other trophic |evels, such as seagrasses or
fisheries production, or transparency |levels in Tanpa Bay.

77. In their case, Manasota-88 and MCSOBA presented two expert w tnesses
who general ly opined that 20 tons of additional nitrogen would be detrinmental to
Tanpa Bay, woul d cause an inbal ance of aquatic flora and fauna in violation of
DEP's nutrient rule, as well as violations of DEP s transparency and nui sance
rules, and that nitrogen | oading to Tanpa Bay has the potential to be a
cunmul ati ve probl em

78. The expert w tnesses presented by Manasot a-88 and MCSOBA di d not
perform or make reference to any studies or other analyses that contradict the
anal yses perfornmed by FPL's expert witnesses related to nitrogen deposition
i npacts. Theirs was nore of a qualitative evaluation. Cearly, seagrass
coverage in Tanpa Bay and Cockroach Bay has declined due in large part to
shading fromalgal growth resulting fromnitrogen. It follows logically, in
their opinion, that adding 21 tons of nitrogen a year to current and future
| evel s cannot hel p, but can only hurt, even if the inpact is too small to
measure. They urge that DEP should prohibit any increases in nitrogen | oadi ng
to Tanpa Bay, in accordance with the recommendations resulting fromthe
federal | y-funded Nati onal Estuaries Program (NEP) study of Tanpa Bay, including
any increases from at nospheric deposition

79. Regulatory links between air em ssions and water quality criteria are
devel opi ng through the policy of managenent. But DEP historically has not
regul ated at nospheric deposition of nitrogen to surface waters, and ecosystem
managenment has not yet matured to the point where DEP is ready to begin
regul ati ng at nospheric deposition of nitrogen as a surface water discharge
subject to surface water quality permt review |If it does, it is possible that
some recommendati ons of the NEP Tanpa Bay study on nitrogen |oading to Tanpa Bay
coul d be achieved through new surface water quality permt review of nitrogen
| oadi ng t hrough at nospheric deposition. Such regulation may result higher power
generating costs fromstricter NOx emssions limts, but it may be determ ned
that those costs would be lower than the costs of trying to rehabilitate water
bodi es after nitrogen has been deposited and | oaded into them

80. In the absence of such regul ati on, however, FPL nonethel ess has
provi ded reasonabl e assurances that nitrogen deposition resulting from NOx
em ssions fromthe converted Plant will not have any neani ngful or neasurable
i npact on water quality, biological activity, or transparency in any marine,
estuarine, or aquatic systemin the Tanpa Bay area.

Human Health Ri sks Associated with Proposed Air Eni ssions

81. Despite increased plant utilization, there will be no increase in
ei ther short termor annual em ssions of any hazardous air pollutants (HAPs) or
other "air toxics" as a result of the conversion to Oinulsion. To assess
potential health-related i npacts of Project em ssions, air dispersion nodeling
was conducted to predict anbient concentrations of HAPs and other air toxics.
The predicted anbi ent concentrations for all HAPs and air toxics except vanadi um



are bel ow anbi ent reference concentrations (ARCs), which are conservative
screening val ues established for various air toxics in DEP guidelines.

Predi cted concentrati ons of vanadi um exceed the ARC for the 24-hour averaging
period at the maxi mum point of inmpact within the plant site, but the exceedance
is very small (i.e., at the third decimal place), and the ARC is between 100 and
1000 tines | ower than any exposure |evel shown to cause effects in humans.

Mor eover, vanadiumis not bioaccunul ati ve and does not have any interactive
effect with other substances. Accordingly, the proposed |evel of vanadi um

em ssi ons does not pose a significant threat to human health.

82. Although there is no regulatory requirenment for a formal risk
assessnment, a nulti-pathway risk assessnment was perfornmed to eval uate potenti al
human health inpacts of air em ssions fromthe converted Plant. \Wereas the
ARCs established by DEP address only the inhal ati on pathway of exposure, the
mul ti-pathway risk assessnent considered the cumul ative effect of oral and
dermal exposure in addition to inhalation exposure to all pollutants emtted
fromthe converted Plant. Utilizing conservative assunptions, the multi-
pat hway ri sk assessment anal yzed potential exposures to residential and
occupational popul ations, including potentially sensitive popul ati ons such as
children and persons who |ive and work near the Plant. Based upon the results
of the nmulti-pathway risk assessment and ot her analyses, the health risks from
operation of the Plant while firing either oil or Oinulsion are negligible.
Conpared to historical operation with No. 6 fuel oil, future operations
foll owi ng conversion to Orinulsion would provide a benefit from a toxicol ogi ca
and ri sk assessnent standpoint.

CONCLUSI ONS OF LAW

83. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and subject matter of this proceeding. Section 120.57(1), F.S.
(1995).

84. In the prehearing stipulation, all parties agreed that Mnasota-88 and
MCSOBA have standing to participate in this proceeding. By further stipulation
FPL al so agreed not to object to the standing of Pinellas County or the EPC in
thi s proceedi ng.

85. Pursuant to Section 403.509(3), F.S., the Departnent's action on a
federally required PSD permt that is part of an electric power plant site
certification proceeding "shall be based on the record and recommended order of
the certification proceeding and of any other proceeding held in connection with
the application for a new source review or prevention of significant
deterioration permit, on tinely cormments received with respect to the
application or prelimnary determ nation for such permt, and on the provisions
of the state inplenmentation plan.”

86. As defined by DEP, the state inplenmentation plan or "SIP" is "[t]he
EPA approved plan which Section 110 of the [federal Clean Air] Act requires a
state to submit to the Administrator [of EPA]." F.A C Rule 62-212.200(64). At
40 CF.R s. 52.520, EPA s regulations identify the specific conponents of the
Sl P.

87. Like any other formal adm nistrative proceedi ng under Section
120.57(1), F.S., the purpose of this proceeding is "to formulate final agency
action, not to review action taken earlier and prelimnarily.” MDonald v.

Fl ori da Dept. of Banking & Finance, 346 So.2d 569, 584 (Fla. 1st DCA 1979). n
the basis of the facts found and record nade at the consolidated



certification/PSD hearing, DEP deci des any disputes anong parties as to whet her
reasonabl e assurances have been given and as to whether FPL is entitled to a PSD
permt.

Bur den of Proof

88. As the applicant for a PSD permt, FPL "carries the "ultimte burden
of persuasion' of entitlenent through all proceedings, of whatever nature, unti
such time as final action has been taken by the agency." Florida Dept. of
Transp. v. J.WC. Co., Inc., 396 So.2d 778, 787 (Fla. 1st DCA 1981). However,

t hose who oppose an application "nmust identify the areas of controversy and

all ege a factual basis for the contention that the facts relied upon fall short
of carrying the 'reasonabl e assurances' burden cast upon the applicant.” Id. at
789. Any additional information necessary to provide reasonabl e assurances may
be provided at the hearing. Hanmlton County Bd. of County Commirs v. Florida
Dept. of Environmental Reg., 587 So.2d 1378, 1387 (Fla. 1st DCA 1991). Once the
applicant has presented its evidence and nade a prelimnary show ng of
reasonabl e assurances, the challenger nust present "contrary evidence of

equi valent quality" to that presented by the permt applicant. J.WC., 396

So. 2d at 789.

BACT Revi ew

89. DEP has determined that conversion of the Plant units to fire
Oimul sion constitutes a "nodification” subject to review under DEP' s Prevention
of Significant Deterioration (PSD) regulations in F. A C. Rule Chapter 62-212.
For nodifications of existing sources, these regulations require a determ nation
of Best Avail able Control Technol ogy (BACT) for all air pollutants which wll
experi ence enmi ssion increases in excess of applicable significant em ssion
rates. F. A C Rule 62-212.400(1)(f). Because NOx (and CO em ssion increases
exceed applicable significant em ssion rates as a result of the conversion to
Orimul sion, BACT is required for those pollutants.

90. DEP rules define "Best Available Control Technol ogy"” or "BACT" as:

An emi ssions limtation, including a visible

em ssi on standard, based on the maxi nrum degree
of reduction of each pollutant emtted which

the Departnment, on a case by case basis, taking
i nto account energy, environnental, and economc
i npacts, and other costs, determines is achievable
t hrough application of production processes and
avai | abl e nmet hods, systens and techni ques

(i ncluding fuel cleaning or treatnent or

i nnovati ve fuel conbustion techniques) for
control of each such pollutant.

F.A. C. Rule 62-212.200(16). In determ ning BACT, DEP nust give consideration to
prior BACT determ nations of the U S. Environnental Protection Agency (EPA) and
any other state, all available scientific and technical material and

i nformati on, and the social and econom c inpact of application of such
technology. F.A. C Rule 62-212.410(1).



91. The evidence was that, in this case, DEP properly applied its BACT
rule and determned that the BACT emissions [imtation for NOx is .23 | bs/ mBtu.
This emissions limtation contenplates the use of | ow NOx burners and reburn
technol ogy. Additionally, FPL will conply with BACT requirenents for CO
emi ssi ons.

92. The evidence was that a conbination of | ow NOx burners and SCR could
achieve an emssions limtation of .17 [ bs/mBtu. However, the evidence was
that front-end SCR is technically infeasible for the Manatee Pl ant application
Back-end SCR, on the other hand, is technically feasible. However, while the
average cost of addi ng back-end SCR to | ow NOx burners is not prohibitive
(approximately $4,000 per ton of NOx renoved), the increnental cost of adding
back-end SCR to | ow NOx burners is approximately $9,000 per ton of additiona
NOx renoved. This nmeans that a major part of the NOx renoval achieved by the
conbi ned technol ogi es is achieved by the | ess expensive | ow NOx burners. The
i ncrenental cost of adding back-end SCR to the conbi ned | ow NOx burner/reburn
t echnol ogi es woul d be even higher--nore |ike $15,500 per additional ton of NOx
renoved- - meani ng that even |l ess NOx renoval is achieved by addi ng the expensive
back-end SCR. In addition to costing nore noney, back-end SCR consunes a
significant amount of additional energy to operate. Consistent with DEP policy,
t he additional costs of addi ng back-end SCR are not warranted.

93. Based upon dispersion nodeling and ot her anal yses, FPL has provi ded
reasonabl e assurances that em ssions fromconstructi on and operation of the
converted Manatee Plant will not cause or contribute to any violations of
applicabl e anbient air quality standards (including ozone) in F.A C. Rule 62-
275.300 or PSD increnents in F.A C. Rule 62-272.500. Additionally, in
accordance with F.A.C. Rule 62-212.400(5)(e), FPL has performed additiona
i npact anal yses which denonstrate that em ssions fromthe converted Manatee
Plant will not adversely affect visibility, soils, vegetation, or recreationa
values in the vicinity of the Manatee Plant, or air quality related values in
the PSD O ass | areas.

94. Although not required by any specific DEP regul ations, FPL al so has
denonstrated that em ssions fromthe converted Manatee Pl ant do not pose a
significant threat to human health and that the Project will result in a benefit
froma risk assessnent standpoint.

Secondary | npacts

95. Manasot a- 88 and MCSOBA have rai sed a nunber of disputed issues in
these PSD permit cases relating to alleged "secondary" inpacts. |In essence,
they seemto contend that FPL has not provided reasonabl e assurances that these
secondary inpacts will conmply with surface water quality standards and policies,
groundwat er quality standards, and consunptive use pernmtting rules of the
Sout hwest Fl ori da Water Managenent District (SWWWD). Additionally, they seem
to question whether DEP can issue a water quality certification under Section
404 of the federal Cean Water Act if NOx enmissions fromthe proposed project
wi |l cause or contribute to a violation of either state water quality standards
or anbient air quality standards.

96. The First District Court of Appeal held in Council of the Lower Keys
v. Charley Toppino & Sons, Inc., 429 So.2d 67, 68 (Fla. 3rd DCA 1983), that the
Departnent's issuance of an air permt "nust be based solely on conpliance with
applicabl e pollution control standards and rules.”™ Neither Florida s EPA-
approved SIP nor any other air pollution standards or rules of the Departnent
contain provisions pertaining to non-air-quality-related aspects of the Project.



Non-air-quality-related environnental permtting standards have not been
subm tted by DEP or approved by EPA as part of the SIP

97. In their PRO Manasota-88 and MCSOBA list the Project's alleged
secondary inpacts and the permtting prograns which they assert authorize and
requi re sone kind of secondary inpact review for each inmpact. Such reviewis
proposed under PSD permitting for: nitrogen deposition resulting fromNOx (air)
em ssi ons; ozone formation resulting fromNOx (air) em ssions; saltwater
intrusion with alleged "groundwater pollution" resulting from groundwat er
wi t hdrawal s; cooling pond di scharges to groundwater; and truck traffic and its
i npacts to residents of Parrish. Not only are these theories hard to follow, it
is not clear what kind of secondary inpacts review Manasota-88 and MCSOBA have
in mnd, except that they apparently are trying to use a theory of secondary
i npacts review as away of requiring FPL's air em ssions to undergo additiona
state surface water quality permtting review.

98. Secondary inpacts reviewin Florida grew out of the concern of the
DEP' s predecessor agency, the Departnent of Environnmental Regul ation (DER) that
some environmental effects within its specific jurisdiction would otherw se not
be reviewed, or would be reviewed separately (and too late) in the future. For
exanpl e, because DER concl uded that the environnmental inpacts from septic tanks
woul d not be reviewed by the Department of Health and Rehabilitative Services
(DHRS), which focused on "public health"” in its permtting of septic tanks, it
decided to review them as "secondary inpacts” in dredge and fill permtting
cases. See, e.g., Environmental Confederation of Southwest Florida v. Cape Cave
("Cape Cave I"), 8 FALR 317 (CQct. 16, 1985); Kyle Brothers Land Conpany, Inc. v.
Department of Environmental Regulation ("DER'), 4 FALR 832-A (March, 1982);
Dougherty v. DER 4 FALR 1079-A (March, 1982). 1In J.T. McCormick v. Cty of
Jacksonville, 12 FALR 960, 980-981 (Jan. 22, 1990), DER decided to reviewthe
inpacts to listed wildlife froma landfill, which were not reviewed during the
landfill permtting process, as "secondary inpacts" during dredge and fill
permtting of an access road required for operation of the landfill. In
Conservancy, Inc. v. A Vernon Allen Builder, 580 So.2d 772 (Fla. 1st DCA 1991),
rev. den., 591 So.2d 631 (Fla. 1991), the Court required DER to consider
secondary inpacts of 75 homes a builder intended to build in the future during
the dredge and fill permtting of a sewer line that would serve them

99. Before secondary inpact review is undertaken, there nmust be a close
causal connection between the regulated activity and the all eged secondary

inmpact. If the inpact under consideration is too renote in distance or
conceptual relationship fromthe regulated activity, secondary inpact review has
not been approved. It also nust be determ ned that the inpact under

consideration is within the purview of the permit authority. Cf. J.T.
McCor mi ck, supra, at 980-981 (DER declined to review inpacts to isolated
wet | ands which were not within its jurisdiction and would be revi ewed by the
wat er managenent district).

100. Al though not applicable to this grandfathered proceedi ng, the new ERP
permt program adopted by the DEP and the water managenent districts in 1995
codified that "de mnims or remptely related secondary inpacts are not
consi dered"” and provi ded sone exanpl es of secondary inpacts. Basis of Review
for Environnental Permt Applications within the Sout hwest Florida Wter
Managenent District, Decenber 26, 1995, Section 3.2.7.(a)., hereinafter, "ERP
Basis of Review " incorporated by reference in F.A C. Rule 40D-4.091(1). The
exanpl es provided in the ERP Basis of Review are directly related to the
regul ated activity and to the permt criteria of Section 373.414(1), F.S.

(boats fromregul ated docks colliding with manatees, inpacts to wildlife from



roads in wetlands, water quality inpacts fromseptic tanks, boat propeller
dredgi ng, and fueling and solid waste di sposal from boats).

101. In this case, essentially all of the alleged secondary inpacts have
recei ved extensive review, as appropriate, either as direct inpacts under the
various applicable permt criteria or under the certification criteria of
Section 403.5175(4)(b)-(d), F.S.

Ni t rogen Deposition and Qzone Fornation

102. FPL's proposed NOx enissions were properly and fully considered under
the PPSA certification process and the PSD pernmitting program As the
Legi slature explicitly recognized in Section 403.509(3), F.S., DEP's action on
the PSD permt for a PPSA facility nust be based on the record of the PPSA/ PSD
proceedi ng and the provisions of the state inplenentation plan (SIP). Anong
other things, the SIP includes anbient air quality standards devel oped by EPA,
i ncluding standards for nitrogen dioxide (NO2). The standards are designed to
protect human health and welfare, which includes effects on water. See In re:
Petitions by Environnental Defense Fund, Inc., Dec. Ruling 17-04 (NYDEC 1983).
Nothing in the SIP or other DEP regul ations requires any additional review of
air em ssions as a secondary inpact to water quality.

103. The federally-funded National Estuaries Program (NEP) study of Tampa
Bay i ncl udes recomendati ons concerning nitrogen |oading to Tanpa Bay. |If DEP s
ecosyst em managenent policies mature to the point where DEP is ready to begin
regul ati ng at nospheric deposition of nitrogen as a surface water discharge
subject to surface water quality permt review, it is possible that sone
recomendati ons of the NEP Tanmpa Bay study on nitrogen | oading to Tanpa Bay
could be achieved in this way. Such regulation may result higher power
generating costs due to stricter NOx emissions linmts, but it nmay be determ ned
that those costs would be lower than the costs of trying to rehabilitate water
bodi es after nitrogen has been deposited and | oaded into them

104. Al though not required under PSD air permtting, FPL fully analyzed
the potential effects of NOx em ssions on nitrogen | oadings to surface waters as
part of its case addressing the certification criteria under Section
403.5175(4)(b)-(d), F.S. Al gal assays conducted by FPL on water sanples from
Tanpa Bay and Lake Manatee concl usively denonstrate that neither the increase in
ni trogen | oadings attributable to the Project nor the total nitrogen | oadings
attributable to Plant operation follow ng conversion will have any di scernible
or nmeasurable effect on algal growth.

105. FPL has provided reasonabl e assurances that FPL's emi ssions will not
cause or contribute to violations of any arguably applicable water quality
criteria. See F.A . C. Rules 62-302.500(1)(c) and 62-302.530(47), (48), and (68).
FPL gave reasonabl e assurances that there will be no discernible or neasurable
i npact on water quality or biological activity. Likew se, FPL gave reasonabl e
assurances that proposed NOx em ssions will not inpact ozone levels in the area.
Mor eover, FPL did so assumi ng NOx em ssions of .27 |bs/mBtu. At .23 |bs/mBtu,
the inmpacts would be even |ess.

Saltwater intrusion and associ ated groundwater "pollution"

106. These potential inpacts from groundwater wells need not be re-
revi ewed as secondary inpacts of air em ssions. G oundwater w thdrawal s have
been specifically reviewed under SWWWD s groundwater w thdrawal permtting
program which extensively addresses "saline water intrusion"” and "inducenent of



pol lution," and have been shown to cause no advancenent of saltwater intrusion
F.A. C. Rule 40D 2.301(1)(f); SWWMD Basis of Review for Water Use Permit
Applications, April 11, 1994, 4.4 and 4.5, hereinafter "Water Use Basis of

Revi ew' (incorporated by reference in F.A C. Rule 40D 2.091.) Because
groundwat er wi thdrawal s are revi ewed under F. A.C. Rule Chapter 40D 2, SWWWD has
explicitly recogni zed that they are not to be considered "secondary inpacts" of
dredge and fill. SWWMD ERP Basis of Review, 3.2.7.(a).

G oundwat er di scharges from cool i ng pond

107. Cooling pond di scharges currently occur and are not closely |inked or
causally related to the Project's conversion to burning of Oimnulsion
Mor eover, groundwat er discharges fromthe cooling pond have been fully revi ened
as "primary" inpacts during the PPSA proceedi ng under the DEP s groundwat er
di scharge permtting rules pursuant to F. A C. Rule Chapters 62-520 and 62-522
and have been shown to result in no violations of groundwater or surface water
st andar ds.

I mpacts to residents fromtruck traffic

108. Manasot a- 88 and MCSOBA have not indicated which inpacts of truck
traffic may be of concern. |In any case, truck traffic inpacts are not rel ated
cl osely enough to the regulated air em ssions activity to be considered
secondary inpacts under the PSD pernmit. Moreover, the inpacts of truck traffic
have al so been carefully assessed as part of the certification process and shown
to have no significant adverse effects. Evidence established that al
applicable traffic standards would be net and that FPL woul d undertake a nunber
of traffic inprovements that would mnimze traffic-related i npacts and enhance
nmovenent of traffic in the vicinity of the Project site.

109. It is concluded that no further "secondary inpact" reviewis
necessary or appropriate in these PSD permt cases.

Cumul ative | npacts

110. Manasot a- 88 and MCSOBA al so argue that proper review of cumulative
i npacts woul d prevent certification of the Oinulsion Conversion Project.

111. Li ke secondary inpacts, the concept of cumul ative inpacts derives
from dredge-and-fill case |aw dating back to the early 1980's. Concern had
arisen that the accunul ated effects of an applicant's docks or canals or roads
along with existing or very foreseeable simlar facilities in the sane water
body woul d cause unacceptable overall inpact to that body. See, e.g., Walton v.
Fla. Dept. of Environmental Regulation, 3 F.A L R 1273-A (DER 1981); Hodges v.
Fla. Dept. of Environmental Regulation, 4 F.A L.R 40-A (DER 1981); Rossetter v.
DER, 5 FALR 1195-A (May, 1983). This concept was codified as "Equitable
Di stribution" in the Henderson Wtlands Act in 1984. Section 404.919, F.S
(1992). It also has been applied in the context of stormwater managenent
permtting. See Cape Cave |, supra, 8 FALR at 369-370, 383.

112. Cenerally, in cumul ative inmpacts review, consideration is given to
the effects of the regulated activity, conmbined with the sane effects from
simlar projects (other than the proposed project) and future projects on the
same resource. See, e.g., Caloosa Property Owmers Ass'n, Inc., v. Dept. of
Envi ronnental Reg., 462 So.2d 523, 526 (Fla. 1st DCA 1985); Rossetter, supra, 5
FALR at 1196-A. Although not applicable to this proceedi ngs, recent ERP
regul ati ons of DEP and the water managenent districts have codified l[imting



cumul ative inpacts consideration to the "regulated activity" itself. See, e.g.
Section 3.2.8 of the ERP Basis of Review. "Regulated activity” is generally
defined as the construction, operation, maintenance, etc., of the
stormvat er/ surface water managenent system ERP Basis of Review, Section 1.7.32
and Section 40D 4.021(5), F.A C. Furthernore, the federal cited provision nore
severely Iimts the cunul ative inpacts reviewto the "collective effect of a
nunber of individual [discharges of dredged or fill material]."” 40 CFR s.

230. 11(g). |[Enphasis added.]

113. Moreover, a cunul ative inpacts dredge and fill analysis may be
limted to the same water body and does not require consideration of every
wet | and, stream and water body in a drainage basin. For exanple, cunulative
i npacts consideration has been imted to linear facilities within the sanme
wetl and type within the drai nage basin. Florida Power Corp. v. DER 14 FALR
1749, 1755 (Order of Renmand, April, 1992).

114. In their PRO, Mnasota-88 and MCSOBA have listed allegedly "present
and foreseeabl e" inpacts that allegedly should be subjected to further review as
cumul ative inpacts, together with the permtting prograns which it asserts
aut hori ze such reviews for each inpact. Such review is proposed under PSD air
permtting, for: all present and future nitrogen deposition fromall sources to
Tanpa Bay, the LMR and Lake Manatee; all present and future NOx and all present
and future ozone formation resulting fromthose NOx em ssions; and all saltwater
intrusion resulting fromall present and future groundwater wi thdrawals also is
proposed. None of the authorities cited by Manasota-88 and MCSOBA i ndicate that
such an expansive view of "cunul ative inpacts" is appropriate.

115. Manasot a- 88 and MCSOBA contend that DEP's evol ving policies of
ecosyst em managenent aut horize and require an expansion of the traditional view
of cumul ative inpacts. But ecosystem nanagenent has not required such expansive
reviews. To date, DEP' s ecosystem managenent policies have not devel oped to the
poi nt that such a review should be required of FPL in this case.

116. It is concluded that in this case all of the truly foreseeable
cunmul ative inpacts have received appropriate review. To the extent possible,
gi ven the conplicated nature of ozone formation and the uncertainty of future
NOx and VOC | evel s, FPL has given reasonabl e assurances that the Project wll
not cause or contribute to future ozone violations. |In addition, FPL has
consi dered nitrogen deposition inpacts in all relevant water bodi es and has
gi ven reasonabl e assurances that additional nitrogen deposition fromthe Project
will not violate water quality standards, when curmul ated with past nitrogen
deposition and considering future likely | oadings fromreasonably foreseeabl e
sources. It is concluded that no review of cumul ative inpacts on sal twater
intrusion fromgroundwater wells is appropriate in these PSD permt cases.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Conclusions of Law, it is
recommended that the Florida Departnment of Environmental Protection enter a
final order granting FPL's application for a Prevention of Significant
Deterioration (PSD) permt for the Manatee O i nul sion Conversion Project with
the conditions included in the Decenber 5, 1995, Draft Permit that was filed on
January 17, 1996.



DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 28th day of
February, 1996.

J. LAVWRENCE JOHNSTON, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 28th day of February, 1996.

APPENDI X TO RECOMMENDED ORDER

To conply with the requirenments of Section 120.59(2), F.S. (1995), as
construed by the decision in Harbor Island Beach Cub, Ltd., v. Dept. of Natural
Resources, 476 So. 2d 1350 (Fla. 1st DCA 1985), the followi ng rulings are nmade
on the parties' proposed findings of fact:

FPL/ DEP Proposed Fi ndi ngs of Fact.

Al'l of the proposed findings of fact proposed by these parties have been
reviewed. This review reveals that nost of the proposed findings of these
parties were proven by a preponderance of the evidence and, except as foll ows,

t hey have been accept ed.

3. Last sentence clarified to reflect that, while there will be few other
changes to the plant itself, there will be severally significant changes to the
project area as a result of conversion to Oimulsion

23. Last sentence rejected as irrelevant; otherw se, accepted.

25.-26. In part, conclusions of |aw otherw se, accepted.

27. Fourth sentence, rejected as contrary to the evidence in that both
anal yses shoul d be conducted; otherw se, accepted.

42. Rejected as contrary to the evidence to the extent that it inplies
that the Preserve is an enbaynent; otherw se, accepted.

43. Last sentence, rejected as contrary to the evidence to the extent that
it inplies that the recent increase is uniformthroughout the bay, as opposed to
in parts of the bay and overall; otherw se, accepted.

47. Rejected as not proven that there will be no cumul ative effect over
time; otherw se, accepted and accepted in its entirety if it neans only that an
equilibriumw ||l be reached at sone point in tinmne.

49. "WII not,"” in first two sentences, rejected as not proven; otherw se,
accepted and accepted that reasonabl e assurances were provided.
51. "Denonstrated," in second sentence, rejected as not proven; otherw se,

accepted and accepted that reasonabl e assurances were provided.
Manasot a- 88/ MCSOBA Proposed Fi ndi ngs of Fact.

Much of what is proposed by Manasota-88 and MCSOBA as findings of fact
actually are conclusions of law. Proposed findings of fact nunbered 4 through
203 actually are | abel ed "Fi ndi ngs Concerni ng Applicable Laws; nost of these
propose concl usions of |aw (although a few proposed findings of fact, nostly
rel ated to agency policy, are included.) Many of the other proposed findings of



fact numbered 204 through 435 al so actually propose conclusions of |law. Even as
construed by the decision in Harbor Island Beach C ub, supra, Section 120.59(2),
does not require rulings on proposed conclusions of |aw

In addition, it should be noted that much of was has been proposed in the
singl e joint PRO Manasota-88 and MCSOBA filed for both the certification case
and the PSD pernmit cases is relevant only to the certification case, and not to
the PSD cases. For exanple, 3.a., 4-20, 26-159, 204-375, and 432-435 do not
seemto be relevant to the PSD cases. Nonethel ess, to preclude any argunent
t hat Manasota-88 and MCSOBA will be prejudiced by their decision to file a
single joint PRO and because of their expansive secondary and cumul ative
i npacts theories, rulings on all of their proposed findings are repeated here.

1.-2. Accepted

3. Subordinate and unnecessary. (94-5675EPP covers all permts, etc.
fromall agencies, except for the PSD and NPDES pernits.)

4. Conclusion of |aw.

5.-6. Accepted. Subordinate and unnecessary.

7.-18. Conclusions of |aw.

19. Irrelevant and unnecessary.

20. Rejected as not supported by any evidence. Also, irrelevant and
unnecessary.

21.-24. Conclusions of |aw

25. Accepted that DEP attenpts to follow the guidelines, but they are not
clear and are susceptible to different interpretations.

26.-48. Concl usions of |aw

49. Accepted but irrelevant or argument.

50.-58. Conclusions of |aw

59.-60. In part, conclusion of |aw, otherw se, accepted but conclusion of
law, and either irrelevant or argument.

61. Conclusion of |aw.

62.-63. Accepted.

64. Accepted but irrelevant because it is not regul ated as a di scharge.

65. In part, conclusion of law, to the extent that it seeks to establish
agency policy, rejected as contrary to the greater weight of evidence;
ot herwi se, accepted.

66.-68. Conclusion of law, to the extent that it seeks to establish agency
policy, rejected as contrary to the evidence.

69.-70. Conclusion of |aw.

71.-72. In part, conclusion of |aw, otherw se, accepted.

73.-77. Conclusions of |aw

78.-79. Conclusion of law, to the extent that it seeks to establish agency
policy, rejected as contrary to the greater wei ght of evidence.

80. Concl usion of |aw.

81. In part, conclusion of law, otherwi se, rejected as contrary to the
greater wei ght of evidence.

82.-86. Conclusions of |aw

87. Accepted (but DEP does not issue such pernmits per se.

88.-90. Conclusions of |aw

91. In part, conclusion of law, to the extent that it refers to agency
pol i cy, accepted.

92.-96. Conclusions of |aw

97.-98. Accepted.

99.-114. Conclusions of |aw

115. Rejected as contrary to the evidence.

116.-120. Concl usions of | aw

121.-123. Accepted



124.-126. Rejected as contrary to the evidence.

127. In part, conclusion of |law, otherw se, ejected as contrary to the
evi dence.

128.-131. Accepted.

132. Rejected as contrary to the evidence (as to "any other formof record
evi dence") .

133. Concl usion of | aw.

134. Last sentence, accepted; otherw se, conclusion of |aw

135. Rejected as contrary to the greater weight of evidence (that DEP uses
"two different non-rule policy interpretations.)

136. First sentence, rejected as contrary to the greater weight of
evi dence; second, conclusion of |aw

137.-142. Conclusions of |aw

143. Rejected as contrary to the greater weight of evidence.

144. -145. Subparagraphs, accepted; rest, conclusions of |aw

146. Concl usion of | aw.

147. Accept ed.

148.-150. Concl usions of | aw

151.-153. Accepted (but as to 153, only sodiumis a primary standard.)

154. Rejected as not clear fromthe evidence what is "comon regul atory
practice."

155.-157. Concl usi ons of | aw

158.-159. Rejected as contrary to the greater weight of the evidence (that
DEP was "deviating fromthe common regul atory practice.")

160.-168. Concl usi ons of |aw

169. Rejected as contrary to the greater weight of the evidence.

170.-172. Concl usions of | aw

173. In part, conclusion of |law, otherwi se, rejected as contrary to the
greater weight of the evidence (that salt water intrusion results).

174.-179. Conclusions of |aw

180.-181. Accepted.

182.-190. Concl usions of |aw

191. Accept ed.

192.-193. Concl usions of |aw

194. Rejected as contrary to the greater weight of the evidence.

195. Accept ed.

196.-203. Concl usions of |aw

204. "Very sensitive" rejected as argument not supported by evidence;
ot herwi se, accepted.

205.-211. Accepted

212.-213. Rejected as contrary to the evidence that excessive nitrogen is
the only cause; otherw se, accepted.

214.-216. Accepted

217. Rejected as contrary to the greater weight of the evidence as to al
of Tampa Bay; accepted as to parts of the bay.

218. "At least 10 percent," rejected as contrary to the evidence; also,
the TBNEP proposal is not clear fromthe evidence in the record. (Cf. Garrity,
T. 2110-2111.)

219. Rejected as contrary to the greater weight of the evidence. (The
estimate was calculated using a .27 I bs/mBtu em ssion rate.)

220.-221. Accepted. (Variation primarily is driven by rainfall.)

222. Rejected as contrary to the greater weight of the evidence. (The
wi tness's estimate, which was very rough, was referring to atnospheric
deposition, not nitrogen |oading; the two are different, and the percentage
i ncrease of the former actually is higher than the actual percentage increase in
the former resulting fromthe Oimul sion conversion project.)



223. First clause (the prem se), accepted; second (the conclusion),
rejected as contrary to the greater weight of the evidence. (Ozone may affect
"dry deposition"; but nuch nore atnospheric deposition is "wet deposition,”
whi ch can vary by an order of magnitude depending on rainfall.)

224.-225. Rejected as contrary to the greater weight of the evidence.
(The witness was referring to atnospheric deposition, not total nitrogen
| oadi ng. See 222., above.)

226. Rejected as contrary to the greater weight of the evidence.

227. Accepted. (However, while there m ght be sonme | onger terminpacts
from sedi nentation, those affects will be marginal, first because the inpacts
t hensel ves are marginal, and second because nitrogen entering the sedinents al so
will be subject to denitrification through biological and chem cal processes and
to burial over tine.)

228.-229. Conclusions of |law, also, subpara. c., rejected as contrary to
the greater weight of the evidence.

230. Accepted in the general sense that it is 21 tons in the wong
direction. However, the "detrinmental effect"” was not neasurable.

231. Accepted. (It is not clear what "water quality |evels" are neant.
F.A. C. Rule 62-302.530(48)(b) speaks for itself. Presumably, "water quality
| evel s" refers to nitrogen | oadings.)

232. To the extent not conclusion of law, rejected as contrary to the
greater weight of the evidence.

233. Conclusion of |aw whether the rule applies. In any event, rejected
as contrary to the greater weight of the evidence that "no evi dence" was
pr esent ed.

234. Rejected. First, conclusion of |aw whether air em ssions are a
"proposed di scharge,” and whether the "clearly in the public" test applies.
Second, assuming that the test applies, and that it raises a mxed question of
| aw and fact (not a pure question of law), neither of the witnesses cited were
in a position to give conpetent testinony on the issue.

235. Accepted. (There was no evidence as to where in the bay the
vi ol ati ons occur.)

236. Conclusion of law, also, subparagraphs a. and d., rejected as
contrary to the greater weight of the evidence.

237. Conclusion of law, also, subpara. c., rejected as contrary to the
greater wei ght of the evidence.

238. Accepted. (It is not clear what "anbient water quality levels" are
meant. F. A C. Rule 62-302.530(48)(b) speaks for itself. Presumably, "anbient
water quality levels" refers to nitrogen | oadings.)

239. To the extent not conclusion of law, rejected as contrary to the
greater wei ght of the evidence.

240.-241. Rejected as contrary to the greater weight of the evidence.
(There was no indication of what the witness nmeant by "nuisance condition."
Conpare testinmony to F. A C. Rules 62-302.500(1)(c) and 62-302.530(47).

242. Accepted (assuning reference is being made to atnospheric deposition
See 222., above.)

243. Rejected as contrary to the greater weight of the evidence. (TBNEP
proj ection was hearsay.)

244.-245. Rejected as contrary to the greater weight of the evidence.

246.-249. Accepted.

250. Rejected as contrary to the greater weight of the evidence.
("Trophic,"™ not "tropic," state index.)

251.-253. Accepted

254.-255. Rejected as contrary to the greater weight of the evidence.

256. Accepted. (It is not clear what "water quality |l evels" are neant, or
what "nui sance standard” is nmeant. In any event, both F.A C. Rules 62-



302.500(1) (c) and 62-302.530(47) speak for thenselves. Presumably, "water
quality levels" refers to nitrogen | oadings.)

257. To the extent not conclusion of law, rejected as contrary to the
greater weight of the evidence.

258. Rejected as contrary to the greater weight of the evidence. (The
rul e was judged not to apply.)

259. Rejected as contrary to the greater weight of the evidence. (O her
paraneters were "reviewed" in the sense that they were considered along with
salinity, but only salinity was studied in detail.)

260. -262 Accepted (but, as to 261., the extent of "further degradation" of
water quality required to degrade biol ogical productivity is not specified, so
fact is not useful.)

263. Accepted, but a conclusion of |aw whether it is "foreseeable" for
pur poses of "cunul ative effects.”

264. Rejected as contrary to the greater weight of the evidence. (The
evi dence was 5 percent of the nonths.)

265. Rejected as contrary to the greater weight of the evidence. (The
option was considered and rejected.) O herw se, accepted.

266. Rejected as contrary to the greater weight of the evidence.

267. Rejected as contrary to the greater weight of the evidence. (The
evidence was it was 6, but it is changing.)

268. Accepted but so general and specul ative as not to be useful

269.-270. Rejected as contrary to the greater weight of the evidence.

271. Rejected as contrary to the greater weight of the evidence. (Wiile
absol ute certainty does not appear to be possible at this tinme, DEP seens to
have nmade this determ nati on based on the best information avail able.)

272. Rejected as contrary to the greater weight of the evidence.

273. Accepted.

274. Rejected as to RPM accepted as to EKMA

275.-278. Accepted

279. Rejected as contrary to the greater weight of the evidence.

280. Accepted.

281. Rejected as contrary to the greater weight of the evidence. (Wiile
absol ute certainty does not appear to be possible at this time, it is believed
based on the best information avail able that the Tanpa Bay airshed is VOC
limted.)

282. Concl usion of |aw

283.-284. Accepted

285. Rejected as contrary to the greater weight of the evidence.

286. Accepted.

287. Rejected as contrary to the greater weight of the evidence.

288.-289. To the extent not conclusion of law, rejected as contrary to the
greater wei ght of the evidence.

290. Rejected as contrary to the greater weight of the evidence.

291. Accepted.

292. The evidence is not clear that the expansion is "foreseeable.™

293.-296. Accepted

297. Rejected as contrary to the greater weight of the evidence. (42.23
i s an absol ute nmaxi mum per day; there also is a maxi nrum 30-day rolling average.)

298.-299. Rejected as inaccurate calculation

300. -301. Accepted.

302. Rejected as contrary to the greater weight of the evidence.

(Em ssions fromthe Manatee Plant were not part of the Hillsborough/Pinellas
i nventory of stationary sources.)

303.-304. Accepted.

305. Rejected as contrary to the greater weight of the evidence. See
298.-299. and 302., above.



306. -307. Accepted.

308.-309. Rejected as contrary to the greater weight of the evidence. See
302., above.

310. Accepted.

311. Rejected as contrary to the greater weight of the evidence. (There
was circunstantial evidence, but a "correlation” was not determ ned.)

312. Rejected as contrary to the greater weight of the evidence.

313. Not clear fromthe evidence, especially w thout a correspondi ng VOC
reduction. Also, so general as to be of little useful ness.

314.-315. Accepted.

316. Rejected as contrary to the greater weight of the evidence. (The
evi dence was that, at the tine of the hearing, the SWJCA was a proposed rule and
that the proposed withdrawals are in the Eastern Tanpa Bay WJCA.)

317.-318. See 316., above; otherw se, accepted.

319. The Floridan was not specified; otherw se, accepted.

320. Accepted, assum ng "sources" and "uses" nean the sane thing.

321. See 316., above.

322. Accepted.

323. Accepted (although specific reference only was to the former FPL
wel |'s.)

324. Rejected as not supported by evidence on which a finding of fact
coul d be nade

325.-326. Rejected. (These appear to be conclusions of |aw although the
i ntended | egal significance of "straight transfer” is not nmade clear.)

327. Concl usion of |aw

328.-329. Rejected as contrary to the greater weight of the evidence.

330. See 316., above.

331.-332. Rejected as contrary to the greater weight of the evidence.

333. See 316., above.

334. Rejected as contrary to the greater weight of the evidence. (The
expl anation was that the SWWWD regul ations allow it.)

335.-337. Rejected as contrary to the greater weight of the evidence.

338. Accepted. (That is why the ZOD was expanded vertically.)

339.-341. Rejected as contrary to the greater weight of the evidence.

342. Cunul ati ve.

343.-344. Rejected as contrary to the greater weight of the evidence.

345. Unintelligible.

346. Rejected as contrary to the greater weight of the evidence.

347. Accepted.

348. Rejected as contrary to the greater weight of the evidence. See
346., above.

349. Rejected as contrary to the greater weight of the evidence.

350. Rejected as not supported by any evi dence.

351. Rejected. Not a legal requirenent.

352.-353. Cunul ati ve.

354. Rejected as not supported by any evi dence.

354. (Nunber 2) Not clear what is nmeant by "water communities.” An oi
spill will affect the surface and shore nore; Oinmulsion wuld affect the water
col um and bottom nore, especially in deeper water.

355.-356. Accepted.

357. Rejected as contrary to the greater weight of the evidence.

358. Rejected as not clear fromthe evidence what the inpact on property
val ues will be. Al so, not subject to determnation in this case.

359. Rejected. F. A C Rule 60Q2.031(3).

360. Not subject to determination in this case

361. Rejected. Subpara. a., rejected as contrary to the greater weight of
t he evidence. Subpara. c., unclear what is being referenced. Al so, effect on



government jurisdictions other than Manatee County not subject to determ nation
in this case

362. Rejected as not supported by any evi dence.

363. Rejected as contrary to the greater weight of the evidence. (As to
c., no evidence as to what is neant or how it would help.)

364. Rejected as contrary to the greater weight of the evidence.

(However, as proposed, Bitor is the responsible party.)

365. Rejected as contrary to the greater weight of the evidence that these
nmet hods are "reasonable.” (As to d., the rule does not apply.)

366. Rejected as not supported by any evidence that this alternative is
"reasonabl e.”

367.-368. Rejected as contrary to the greater weight of the evidence.

369. Unintelligible.

370. Conclusion of |aw

371. Accepted.

372.-377. Conclusions of |aw

378.-379. Accepted.

380.-383. Conclusions of |aw

384. Accepted.

385.-386. Conclusions of |aw

387. Accepted.

388.-389. Conclusion of |aw

390. Accepted.

391. Rejected as not supported by any evi dence.

392.-395. Conclusions of |aw

396. Rejected as contrary to the greater weight of the evidence.

397.-398. To the extent not conclusion of law, rejected as contrary to the
greater weight of the evidence as to "foreseeable cumul ative" inpacts; also no
evi dence that foreseeable cunul ative inpacts "justify higher than normal BACT."

399. Conclusion of |aw

400. Rejected as contrary to the greater weight of the evidence. (DEP
tries to followit, but it is conplicated and difficult to apply.)

401. Rejected as not supported by the evidence. (The only evidence was
t hat EPA suggested that DEP gi ve proper consideration to the clainms of some SCR
manuf acturers that their technol ogy achieves .10 | bs/ mBtu.)

402. Accepted.

403.-404. Accepted (assunming reference is nade to average costs.)

405. Accepted.

406. Rejected as contrary to the greater weight of the evidence. (There
al so were other factors.)

407. Accepted. (However, the initial application has been nodified in
many respects during the course of these proceedings.)

408. Accepted.

409. Rejected as contrary to the greater weight of the evidence.

410. Rejected as contrary to the greater weight of the evidence that it is
BACT or that it was the only cal cul ati on naki ng those em ssions rate
assunpti ons.

411. Accepted. (lIncrenmental cost cal cul ations al so are reconmended.)

412.-414. Concl usions of |aw.

415. Accepted.

416.-418. Rejected as not supported by facts on which findings of fact can
be nade.

419. Accepted. (However, that was just one of several calcul ations and
not FPL's final calculation.)

420. Rejected as not clear fromthe evidence that both cal cul ati ons used
. 395 | bs/ mBt u.

421.-422. Accepted.



423.-426. Rejected as contrary to the greater weight of the evidence. (As
to 425., it is not technically feasible for this application, so it cannot be
econom cal ly feasible; where technically feasible, it has been shown to be
econom cally feasible as well.)

427. Accepted (although it varies fromyear to year.)

428. Rejected as not supported by any evi dence.

429. Accepted (but vanadi um content is not high enough to create problens
of technical feasibility.)

430. -435. Cunul ative. Conclusions of |aw

To the extent that accepted proposed findings are not contained in the Findings
of Fact, they were considered to be subordinate, irrelevant or otherw se
unnecessary.



COPI ES FURNI SHED:

Virginia B. Wetherell, Secretary
Department of Environnental Protection
3900 Conmonweal t h Boul evard

Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

Kennet h Pl ante, Esquire

Ceneral Counsel

Department of Environnental Protection
3900 Commonweal t h Boul evard

Dougl as Bui | di ng

Tal | ahassee, Florida 32399-3000

Peter C. Cunni ngham Esquire
Carolyn S. Raepple, Esquire
Kathleen L. Blizzard, Esquire
Dougl as S. Roberts, Esquire

Gary V. Perko, Esquire

Hoppi ng G een Sanms and Smith, P.A
Post O fice Box 6526

Tal | ahassee, Florida 32314

Charles T. "Chip" Collette, Esquire
Twin Towers O fice Building

Department of Environnental Protection
2600 Bl air Stone Road

Tal | ahassee, Florida 32399-2400

Thomas W Reese, Esquire
2951 61st Avenue South
St. Petersburg, Florida 33712

A. Al exander Rhodes, Esquire
Assi stant County Attorney

Pi nel  as County

315 Court Street

Clearwater, Florida 34616

Vernon R \Wagner, Esquire

Envi ronnental Protection Conm ssion
of Hillsborough County

1900 Ni nth Avenue

Tanpa, Florida 33605

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt to the Departnent of Environnenta
Protection witten exceptions to this Recommended Order. All agencies allow
each party at least ten days in which to submt witten exceptions. Sone
agencies allow a larger period within which to submt witten exceptions. You
shoul d consult with the Departnent of Environnental Protection concerning its
rules on the deadline for filing exceptions to this Recommended O der



